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jigests Of Recent Opinions 


Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 
ew Jersey decisions if officially reported are to be cited from the Official 
ris (by the official serial numbers of the reports, and not by reporters’ 
< and numbers); if not officially reported, that fact to be stated and the 
sons may then be cited from unofficial reports. 


VICIPAL LAW — CON- 
PACTS — A municipal cor- 
ration is controlled by the 
me rules of the law of con- 
nets as are individuals. 

TUTE OF FRAUDS — CON- 
PACTS — A resolution of a 
ty Commission, signed by 
» Commissioners is a suffic- 








Respondents argue the trans- 
action does not meet the re- 
quirements of R.S. 25:1-1, of the 
Statute of Frauds. This section 
requires leases for a term over 
three years to be in writing and 
signed by the parties their 
agents 


or 


A municipality is controlled by 


t note Or memorandum to|the same law of contracts as are 
tisfy the Statute of Frauds. |individuals. The action of the 
from an opinion by |City Commission in signing the 

J. rendered November 30,/resolution and forwarding the 


was an Offer to lease. 
gning by Peejay was an 


N. J. Court of Errors and | 4greement, 
Peejay Corporation v.|The sig J 
Newark, etc. For appel-}|acceptance and constituted a 


is Spiegel. For respond- | binding contract. 


ej 
Si 


Philip J. Schotland (Louis R.S. 25:1-5 provides no action 
f counsel). shall be brought upon an agree- 
ay Corporation operated |™ent respecting real estate un- 


less the agreement is in writing 
and signed by the party to be 


Newark 
written lease 


Farmers Market in 
five year 





























Citv. The lease was to |Carged therewith. The resolu- 
Januarv 15. 1944. About | tion passed by the city is a suf- 
‘hs before the expira- | ficient note or memorandum to 
Yrporation commenc- | 52tisfy the requirement of the 
Home to renew the | statute 
T egotiations for the There was contract between 
ae , {complainant and_ respondent | 
ap ch respondent was without | 
; oa ae istification to break. The 
PETS sed inder appeal is accord- 
d by a _ singly eversed 
ray C Co ied on page 2, col. 1 
Directo: De- - ~ 
2 k Pp 
Ps Use of Old Law Firm 
danni Name Ended 
grote ere 
. & Faulk 
€ ed CS = 
4 - t T 
; J Ss Ja 
E I dB S. Horn- 
aé« e f y 
it AN Aad abbl 
a pen 
I f Li 
] Ri ard V 
ees S d Depue and 
ided “ : fice 
d Pe ‘ : oP nied 
I Bldg at (4/6 
ae an tn 1903 and has been as- 
th ag d with the firm since 1918. 
. a. on de ja This He < rom Trenton and was 
ine Ss >sire nls is 
a .Y scicstant ttornev yenersa 
ear to be consi it an i i Attorn : é nN Seis 
t that all o o| Tams became associated with 
ia including Mr | the firm in 1914 after he had 
45, 44,0 suis + s . 7 
passed upon the terms sraduated from law school. Hor- 
extension and approved| Déf was admitted to the bar in 
4404 s ai GApYy)y-+ ve o P 4 
To accept the interpreta-| 1916 and has been with the firm 
pt t interpreta Bs 
t t] since 1917. 


court below makes 
j of the Commission | 
igless. The view taken by 
wt is that after adoption 
. resolution all that was 
*88 the ministerial act of 
“ the extension. 


Others associated with the 
firm are Walter F. Waldau, Wil- 
liam M. Dill, Jr., Francis W. 
Thomas, R. Paul Mitchell, Em- 
ory C. Risley_and Edward N 
Lippincott. 
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|} came acting 








25 Years On Chancery 
Bench 





HON. JAMES F. FIELDER 


On Friday, December list, the 
Hon. James F. Fielder, conclud- 
ed 25 years service as a Vice 
Chancellor in our Court of 
Chancery. The Vice Chancellor 
was first appointed by Chancel- 
lor Walker on December 1, 1919 
j}and was reappointed in 1926, 
11933, and 1940 

Chancellor 
ted to the 





x7 


Fielder was 
bar in 1888. He 
member the Assembly 
and 1904, a State Sen- 
1907 1913 ar 
Governor 
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fas a en of 


1903 
ator from to id be- 
when 


Wilson resigned his 


) March, 1913. He was 
t € f ] full term a Gov- 
rn 1914 
In C 1! a ( 
he be ¢ endeared hin - 
e ba 


Mid-Winter Meeting of 
The State Bar 





Will Present Institute On 
“Medical Testimony” 
mid- nter meet- 
j f the New Jersey State B 
Association will be held a he 
E x Hou Newark on Fri- 
day and Saturday, January 12th 
113 1! Section meetings 
e held on Friday and the 
9) 1€ 4 ind i 
ye held o Sat - 


Testimony” which 
tion with 
Medical 


held on 


iven in coopera 
State 


and ¥ be 





ning y, January 12, 1945 
p.m. Circuit Court Judge 
E Ackerson, Jr., has 


to address the institute 
subject of the Judge's 
to the Jury in reference 
1 Testimony”. Dr. Jos- 


the President 
Society of New 





rigan, 


18) 


Jerse has been obtained to ad- 
dress the institute with refer- 
ence to the doctor’s testimony 
and Supreme Court Commis- 


sioner, Frank T. Lloyd, Jr., of 
Camden, will speak on the ex- 
amination and cross-examina- 
tion of a doctor. 

Forster W. Freeman, Jr., Chair- 
man of the Public Relations 
Committee, stated that the 
members of the State Bar will be 
permitted to invite lawyer and 
doctar friends to attend the in- 
stitute. 





“EF 


Glimpses Of 


Federal Trials 


And Procedure 


By Hon. Grover M. Moscowitz, 
U. S. Dist. Ct. Judge* 
The dictionary defines a 


“glimpse” as a “momentary 
view”, “a glance”, “an inkling”’. 


When I have finished this ad- 
dress, you will know that its title 
was chosen advisedly. It shall 
consist of “inklings’” of some of 
the ways in which federal trials 
and procedure differ from the 
practice in the state courts, to- 
gether with a few constructive 
criticisms and a discussion of 
some recent decisions of import- 
ance. 

It is altogether fitting that the 
first matter to merit our “mo- 
mentary view” should be what is 
known in federal practice as 
“pre-trial” of a case. Although 
unknown to the state courts of 
New York, it is there that the 
advantages of its adoption would 
be greatest. Pre-trial is sanc- 
tioned by Rule 16 of the Federal 
Rules of Civil Procedure,’ which 
have been in force since Sept- 
ember 16, 1938. Offering in its 
favor the successful experience 


of having alleviated congested 
calendars in England (there 
called “summons for direc- 
tions’ Scotland, Detroit and 


pre-trial was 


the 


neverthe- 


reactionary 


Boston, 


less subjected to 





Attempts To Seek Leniency 
From Judge Reproached 
Jurist Refuses to Preside In Two 
In Which He Was 
Counsel 


Cases 








de- 


opposition which meets any in- 
novation of its kind. As a result, 
Rule 16 leaves the adoption of 
pre-trial entirely to the discre- 
tion of the court, both in the 
fact and manner of its use. 
However, once the court decides 
to employ this device for any of 
the purposes set forth in the 
Rule,’ appearance by the attor- 
neys for a conference is manda- 
tory and defaults or non-suits 
may be entered upon their un- 
explained absence.’ 

It has been my experience in 
the six years of its use—and my 
conclusion is evidently shared by 
most of the district judges°— 
that pre-trial has produced ex- 
cellent results and is favored by 
most attorneys as well as by the 
judges. Where calendars are 
congested, pretrial does ifs best 
work. The time required for trial 
of the case may be materially 
shortened by disposing of all or 
many preliminary matters. Op- 
posing counsel are seldom suf- 
ficiently known to each other to 
permit out-of-court admissions 
of authenticity of documents or 
other proof or of numerous facts 
upon which the parties are act- 


ually in agreement but which 
appear to be in dispute under 
the pleadings. But these time- 
saving concessions are readily 
made under the surveillance of 
the judge the less forraal at- 


f hi 


tica 
al 


mosphere o Chambers 


matter 


operates 


, pre-trial 
something 


] 








Approached By like this. It is held in Chambers 
; . rors - n formal think the bes 
Philade ; CCNS) To d in n 1. I think the best 
: : ime for the conference is fro1 
a ‘Ou wna he termed an | a _ , eos ence from 
tux tr week ior tc > 
sia : ane practice ») to si ks prior to the 
ecular trial date which stage 
here of seeking lenie1 for de-| — meray 
he tiY f th . e 4, > 
fenda in advance of rial, | ‘*" aT of the proof to be 
‘ ' , offered is known to the aittor- 
Commo P judge Curtis| sa — ae 
| ey if if > EXT nse ¢ 1< 
Bok refused . presidt eS | neys but the expense of obtain 
|} ing witnesses and the time con- 
¢ O! I la ne had | 
Se 4 }sumed in preparing them has 
Il 1j}2 U | ° 
en i =e c | not yet been incurred. I read the 
The cases, one involving Sam- } 
: . 4 |} pleadings in advance of the 
el (Cappy) Hoffman, notorious | *” : 
; ; : | hearing to get an idea of what 
nbier ind cKeteel were]... 
ae the real issues are. I then have 
0 yoned ) perm oUunelr uag- x ' 
‘ " r ' tenograpner present to report 
F in Common Pleas Court No. 6 ) apner p it to por 
¢ ‘ the proceeding while some 
» officiate < Ss 
ec rnay ; | judges feel that the formality of 
Announced a he opening of} : 
ee ss. deiins kahit that wet t | record discourages frankness 
-ourt as a day’s trial list was be-| “ t of tl ~ 
; : on the part o le attorneys 
read, Judge Bok’s action ‘ oi he wad — oe 
: a metropolitan area such as ours 
od an unrear when counseti* : p “ an area such as ours 
‘ . wit its diversity of cases, per- 
y he two sets of defendants]. . =—s ne ‘ 2 per : 
f‘ haps coming before a number ¢ 
prang to the feet to disclaim | ~ 1 ; ‘ . a af 
. udges, it a practica 1eces- 
iuny knowledge of an attempt to] °~ ; 3 ss . 
ps as : ity. I have each attorney state 
influence the cour 1 th : it 
: his positio and tner perml 
Judge Bok : ie cea 


bsequently 


ined to identify the persons 
vho had approached him, other 
han to assert the intersession 
was not made on behalf of Hoff- 
man. 

“I’m naming Oo names he 
said. “The fact remains that I 


was approached in behalf of de-| 


fendants in the two cases. 
Therefore I will not preside.” 

Explaining that he did not 
consider the offense of sufficient 
gravity to take further action, 
he added: “It was more a case 
of seeking leniency in advance 
of trial. This is getting to be a 
frequent practice, and it is an 
evil I want to discourage. I am 
carrying no lance, I just do not 
wish to be approached this way, 
and therefore I have disqualified 
myself for presiding at these two 
trials.” 


‘A oh =e 








(Continued on page 3, col. 1) 
i 
i 
t ’ / l 
/ / vs J S 
Vd ( I 2 
i 
| ] / 1 
Oy ae j 
i 
t ) Th 
1 f t 
ts ‘ l 
] j 
pert Vt 1 
t aj 4 fe ‘ 
t aster r lings to 1 
r th tr to } 
Suc her matte i may aid h 
siti f the ae 
‘ Holtzoff (1940) New Feder Pro 
‘ the Courts, p. 115; Wisdom v 
i ux 27 F. Suy 992. It is to b t 
‘ that there is nO specific authority for 
sanctior witl ref nee to 7 tria but 
Ru 41 (b) of t Federal Rules of Civil 
Ir dur authorizes dismissa of the ac 
tion for failure to comply with the rules or 
any order of the court: »bviously, this 
would be effective only against plaintiffs 
whe did not appear at a_ pre-trial con 
ference, 
5. Mr. Shafroth, in his farticle, sum 


marizes the opinions of some thirty district 
judges who responded to Jtd@ge, Parker's in- 
vitation to comment on pre-trial in their 
courts (supra, p. 40). 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


PRICE CONTROL - —_ _ LANDLORD 
AND TENANT — Tenant is 
entitled to recover $50 for each 
month’s overcharge of rent 
under the Emergency Price 
Control Act of 1942. 

PRICE CONTROL — JURISDIC- 
TION — District Courts have 
jurisdiction in suits by ten- 
ants against landlords to re- 
cover damages under the Price 
Control Act. 

Digested from an opinion by 

Colie, J. rendered Nov. 30, 1944. 

N. J. Supreme Court. Milner etc. 


v. Wasserman. For appellant: 
Harold Heller. For respondent: 
Samuel Ehrenkranz (Harry S. 


Neiwirth of counsel). 

Edward A. Milne brought suit 
on a state of demand alleging 
that defendant let premises to 
him at a rental of $47.50 per 
month; that in accordance with 
the Emergency Price Control Act 
of 1942, 50 U.S.C.A. App. Sec. 025 
(i), the Price Administrator fix- 
ed a maximum rent for the 
premises in question of $42.50 
per month; that defendant, in 
violation of the statute and reg- 
ulation demanded and received 
$47.50 per month from May, 1942 
through April 1943, 12 months in 


all. The damages demanded 
were $210, an amount not as- 
certainable on either alternative 


of the statute. An excess of $5 
for 12 months amounts to $60, 
which multiplied by three would 
be $180. Based on the other al- 
ternative, a penalty of $50 for 
each overcharge, the amount 


From the state of case, it ap- 
pears that “at the trial, plain- 
tiff only demanded $50 for each 
overcharge for the months of 
February, March and April, 1943. 
The court asked the plaintiff if 
he wished to amend the com- 
plaint to demand damages for 
the overpayment of rent or 
otherwise; or for three times the 
excess paid. The plaintiff de- 
clined to amend the complaint 
and demanded $50 for each over- 
payment of rent”. 

The proceedings 
upon dismissed. 


were there- 

No reason was given for the 
dismissal and none can be per- 
ceived unless the district court 
judge was under the impression 
that the court lacked jurisdic- 
tion because the suit was for a 
penalty under federal statute. 
But this court has held to the 
contrary and that suits of this 
nature are within the jurisdic- 
tion of the District Courts. The 
judgment of dismissal must be 
reversed and the cause remand- 
ed to the end that defendant 
may present his defense and if 
none be presented, that judg- 
ment be entered for the plain- 
tiff in the sum of $150 with costs 
and such reasonable attorney’s 
fee as the court may determine 


ESTATES — A judgment recov- 
ered by the ordinary on a for- 
feiture of an administrator’s 
bond, is for the benefit of all 
creditors and parties in inter- 
est who were damaged by the 
administrator's feasance 
or misfeasance. 


non 


—Judgment recovered by the 
ordinary on an administrat- 
or’s bond will not be ordered 





would be $600 
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of Newark 
creditor 


| brought to est 


a judgment 


discharged or cancelled unless 


Union County Common Pleas for 
the penalty of $3,000 and costs 
in favor of the Ordinary. There- 
after the sureties paid the claim 
of the Norwalk Vault Company 
but the judgment remains open 
of record. 

The petitioners, Charles F. 
Taylor, Jr. and the administra- 
trix of Raymond H. Cherry, now 
deceased, pray that the Ordin- 
ary “make an order directing 
that the aforesaid judgment be 
cancelled .. .” 

The recovery under any such 
judgment to be applied in 
such manner as the Ordinary 
shall direct toward the payment 
of the damages sustained by all 
the creditors and parties in in- 
terest. The present petition does 
not allege, nor is there any 
proof, that the Norwalk Vault 
Company was the only party in 
interest who suffered damage. 

The prayer of the petition 1s 
therefore denied with leave to 
amend the petition and pursue 
the practice prescribed by the 
R.S. 3:8-21 et seq. 


is 


statute 
PRACTICE — Points raised and 
argued before the trial court 
on a rule for a new trial can- 
not be again considered on ap- 
peal from the judgment. 
PRACTICE — APPEAL — In the 
absence of anything in the 
record to the contrary, a fact 
found by the trial court is pre- 
sumed to rest on competent 
proof. 

—Appellate court will assume a 
finding of fact that will sup- 
port the judgment. 





all the 
been satisfied. | 


it is proved that parties 


in interest have 


1944, upon the petition | 
Vault Com} 
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carried an action 
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ablish a forfeitur 
On March 


was entered in th 


€ +} 
he 
1 il 


bond. 























| NATIONAL NEWARK & 
ESSEX BLDG., 
NEWARK 2, N. J. 
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SPECIALISTS in all printed forms and d 
| required for filing ar - registration w 
| Securities ar 
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AR’ rHU R W. “CROSS, INC. 
New Jersey Division of 
| PANDICK PRESS, INC. 
71-783 CLINTON STREET, NEWARK 5, N. J 
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Prompt — Accurate — Reasonable 
q — of proceedings in Chancery and United States 
ourt 
CERTIFICATES of regularity of proceedings or corporate 
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~~ in New Jersey Supreme and United States 
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INFORMATION and forms in any of the departments at 
Trenton. 
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Tel. Trenton 8439 











Much To Be Done By Bar Be- 
yond Routine Activity, 
President’s Letter Says 


Des Moines, Ia. (CCNS) — Or- 
ganization of a State Bar foun- 
dation, as a separate corpora- 
tion not for profit and intended 
to receive and administer trust 
funds contributed to it for the 
benefit of the Bar and in furth- 
erance of its purposes, was an- 
nounced by Wayne G. Cook, 
Iowa State Bar president, in the 
current issue of the association’s 
publication. 

Stating that in his opinion 
this was the “most important 
step ever taken by our associa- 
tion,” Mr. Cook, in his “Presi- 
dent’s Letter,” remarked: 

“It must be recognized that 
the State Bar Association itself 
cannot hope to accumulate any 
substantial sunts in excess of its 
annual requirements. Dues must 
be kept low to make it possible 
for every lawyer in the state to 
be a member. The maintenance 
of an office and staff and the 
administration of the affairs of 
the association so as to make it 
of real value to its membership 
and to the profession require all 





leave nothing to be 
causes which from ti 


organized Bar to pr 
foster in the public in 


tion will 


tional and reform 


the future, can make 
tions or leave property 


The setup will be 


desire of many pers: 
ewn funds alone wo. 


conceivable that in 
foundation may havé 
very substantial fu 
which to accomplish t 
the association in d 














Dige from an opinl k 
Coli J. rendered No 30, 1944 
New Je y Su me Court. Pat 
v.B For ypella Jose 
I L lodes 
I d G - 
4 i S B 
- | 
| 
I é } 
| 
| 
| 
) ‘ 
: | 
id rr 
The < pen ; 
):45 P.M 1e! wa 
C rK d raining ea\ De- 
d had his headlights on 
i s traveling about 10 feet 
m hi s right hand curb. He dic 
x ee th parked : automobile 
until h e struck it 
Defenda had filed a count- 
claim for his damages and at 
le conc f 
udge, s ry, 
entered of 
he defe | 
and in | 
izgalns 





counterclaim. 








A rule to show cause why the 
judgr t should not be set aside | 
as ag the weight of the evi-| 
dence was then obtained by the | 
plaintiff. After argument, the] 
rule was discharged. 

Plaintiff then took this appeal. | 
The specification of determina- 
ions all go to the question of 
1egligence and _ contributory 
negligence. None of these points 
may now be raised since they 
were argued and determined on 


10w cause and that 
fact operates as a bar to their 
considera on appeal. Fur- 
thermore, in the absence of any- 
the record to the con- 
’, a fact found by the trial 
court is presumed to rest upon 
competent proof, and the ap- 
pellate court will assume a find- 
ing of fact that will support the 
judgment. 

Affirmed with costs. 


tne ruie to sI 


tion 








of the funds so available and |organized Bar to the 
DOMESTIC RELATIONS—JUR- |ing duly sworn accor 

ISDICTION — To bestow jur-|deposeth and said, 

isdiction on the Domestic Re- | about the 20th day 
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“Personally appeared Anne 
Boger of 244 Clark Ter., in the 
of Cliffside Park, who be-| 
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A writ may | 





it should be the functi i 
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whereby public spirited },, 
and others interested in 
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from time to time under; 


to be accumulated and ult 
ly used in the interest 
profession and the put 
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sufficient to accomplish 
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IOWA BAR CREATES FOUNDATION TO COU; 
ADMINISTER FUNDS FOR ASSOCIATION Wop 


ose 
tere 


Meas 


Cas 


contributions (within ¢ 
limits) will be deductible f» 
come tax purposes and bay 
will be exempt from esta; 
inheritance taxes. With - 





NATIONAL SuRETY CoRPORATIO! 
Specializing in the Execution of 
Fiduciary and Court Bonds 


60 PARK PLACE, NEWARK 
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to ask each other ques- 
neerning concessions 


-) may be made or on any 


rected toward narrow- 
issues. I also ask any 
sion which suggests itself as 
sy that purpose. After the 
is over, an order is 
nbodying the action 








,. which order is thereafter 
ng the parties.° 

on in our courts, where the 
ars are up-to-date and 
estion is not a problem, the 
ntage to litigants of reduc- 
the time and consequently 
expense of trial is welcome. 


ja matter before me only 
stly which the pleadings 
da number of complicated 
fact, with the promise 
racted trial. After a 
trial conference, it developed 
the parties had merely mis- 
sreted each other’s claims 
the only question upon 
» they were not in agree- 
twas one Of law alone. Both 
are enthtsiastic over the 
mplisnments of the pre- 


me districts have adopted 
ractice Of requiring all civil 
tc pre-tried and a regu- 
re-trial calendar is employ- 
gh I am heartily in 

his step, it ls not as 

d in the Eastern Dhe- 
many supporters of 

fer the flexibility of 
absence any pre- 
‘edure. In the South- 

1f New York, a pre- 

ilar is used but cases 
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It is a rare case in which no- 
thing can be accomplished on 
pre-trial and the duplication 
which a compulsory § docket 
would entail in those few cases 
would be insignificant compared 
to the time saved as a whole. 

Another very helpful benefit 
to attorneys is that the length 
of the trial may be estimated 
fairly accurately after pre-trial 
and a day certain may be as- 
signed to the case, eliminating 
the inconvenience of counsel 
holding themselves in readiness 
for a period of perhaps a week. 
Settlement of the litigation in 
its entirety without trial often 
is the consequence of the unveil- 
ing at pre-trial of certain unan- 
ticipated weak points in one side 
or the other, but the judge 
should be careful not to advo- 
cate a settlement. Not that it is 
undesirable to have litigants ad- 
just their disputes, with the 
consequent saving of time and 
expense to themselves and the 
court, but some lawyers might 
yield their clients’ interests if 
they feel that the judge desires 
a concession from them and will 
be affronted by a refusal to ac- 
cept the propozed offer. If the 
judge merely suggests to the at- 
torneys that they discuss the 
possibilities of settlement, that 
should be sufficient impetus 
from the Court. 

Rule 15 of the Proposed Fed- 
eral Rules of Criminal Proced- 
ure, prepared by the Advisory 
Committee and submitted to the 
Supreme Court of the United 
|States, provides for pre-trial in 
inal cases as well. 
point to the 
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ys: if he requests us to do so, 
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ur policy is one of 
ith all attorneys. 
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. incorporated as a city, 
Bank was 24 years old. 


‘tiality 


u 


Member Federal Deposit Insurance Corporation 


when Newark was 
our 


836, 


isses his estate plan 
1 to have an attorney 
er documents that his 


we suggest 


impartial cooperation 


N. J. 








sup- | 





that a defen d- — 
hie i = 
ii" 


judice to the defendant.’ In the 
final analysis, pre-trial can be 
successful only if the bench and 
bar co-operate toward the end 
of most expeditiously Concluding 
the litigation at hand with jus- 
tice to all. The attorneys must 


not hesitate to fully disclose 
their case and the proof to be 
offered, which will only tran- 
spire if the judge engenders the 
confidence that no prejudice will 
result from the pre-trial. 

There are a number of not- 
able differences between prac- 
tice in the state courts of New 
York and under our Federal 
Rules of Civil Procedure. You 
are aware of the great num- 
ber of times a court has had to 
consider whether the defend- 
ant’s conduct amounted to a 
voluntary appearance in the ac- 
tion so as to constitute a waiv- 
er of the defense of lack of jur- 
isdiction over his person. You 
attorneys have doubtless taken 
precaution, when you wished to 
raise that question, to denomin- 
ate your appearance as “‘special”’ 
for purposes of the motion only, 
lest you be deemed to have sub- 
mitted to the court’s power and 
forfeited your ojection. Prior to 
the adoption of the Rules, a vol- 
untary appearance in the feder- 
al courts had the same effect* 


and only a special appearance 
preserved the defense,’ but un- 
der present Rule 12 (b), this jur- 








isdictional defense may be rais- 
ed by motion at any time before 
answer or in the answer itself. 
The special appearance is thus 
eliminated from federal prac- 
tice;*' if the challenge to juris- 
diction over the person is not 
made in the answer or before, it 
is deemed to have been waived, 
It by he voluntary appear- 
é e but under the express de- 
ration of subdivision (h) of 
Rule 12 
Ri 2 ‘e) provide hat i 
art iy move ramo defi- 
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tice as well but despite the in- 
clusion in Federal Rule 12 (e) of 
“to prepare for trial” as an ap- 
parent statutory justification for 
a bill “ef~particulars, judicial 
construction has emasculated 
this phrase and evolved the rule 
that the information sought is 
essential to responsive plead- 
ing.” There is no provision in 
the Federal Rules for obtaining 
a bill on demand without the 
formality of a motion, as is pos- 
sible under New York practice, 
but in view of the restricted 
scope of the bill of particulars in 
federal cases, this lack is not 
significant. In fact, the Advisory 
Committee on Rules for Civil 
Procedure recommends deletion 
of the provision for bills of par- 
ticulars from the Rules.‘ The 
argument has been advanced 
that while information may as 
well be obtained by discovery, 
depositions and interrogatories. 
these do not serve to limit the 
proof which the pleader may 
adduce upon trial. But this con- 
tention ignores the device which 
we have just finished giving 
some attention to. Pre-trial of 
the case is a much more effec- 
tive way of limiting the proof 
and is accomplished in less time. 

An order granting or denying 
a motion for a bill of particu- 
lars is not a final order and is 
thus not appealable in the fed- 
eral courts.’* Appeals in the state 
courts relating to procedural 
matters cause great delay and 
inconvenience and it is the bet- 
ter practice to have the judge’s 
disposition be final in the first 


instance and the whole matter 
reviewable at the conclusion of 
the case. 

A great many judicial opin- 
ions relating to the Rules have 
een filed in the six years since 
their adoption; it might justly 
) iid that perhaps many of 
them were unnecessary, as the 
Rule i the whole quite 

ple and explic The aim is 

O promote justice by eliminat- 
! he confusion which leaves 
1 litiga ca x about in doubt 
and daz f and makes the 

of a lawsuit vame of 
hance ) Anything 











which will help to discourage 
this “sporting theory” practice 
has my enthusiastic support. 

Each side is entitled to be ful- 
ly apprised of the other’s con- 
tentions and any witness, docu- 
ment, paper or memorandum 
from which any light whatso- 
ever on the facts in issue can be 
adduced, may be examined in 
advance of trial under the pro- 
visions of Rules 26 to 37, relating 
to depositions, discovery and in- 
terrogatories, unless, of course, 
the subject-matter is privileg- 
ed.” Relevancy is in a sense pre- 
sumed and the tendency is to 
permit the examination if there 
is any doubt, opportunity ex- 
isting upon the trial itself for 
exclusion of improper matter.” 
Examinations which amount to 
“fishing expeditions” are barred 
under New York State decisions” 
but this objection is valuless in 
the federal court. “Fishing ex- 
peditions” are permitted unless 
they are being ‘“‘conducted in 
bad faith or in such manner as 
unreasonably to annoy, embar- 
rass or oppress the deponent or 
party.’ 

In this way, then, anything 
which might properly be the 
subject of a bill of particulars 
in the state courts of New York 
can be obtained by deposition or 
discovery, in addition to which 
the federal courts sanction a 
much broader examination be- 
fore trial because it is not es- 
sential that the examining par- 








ty have the burden of proof 
upon the issue concerning which 
infoimation is sought,” as is the 
case in New York practice. Some 
‘elevancy to the action is the 
only qualification of an other- 
wise unlimited scope of examin- 
ation. 

It would seem that the time 
has arrived for the state courts 
to follow the example set by the 
£.preme Court in the adoption 

the Federal Rules, which are 
10 longer experimental. These 
Rules have enabled judges to 
approach moral justice under 

(Continued on page 7, col. 2) 








TITLE SERVICE 


This Company operating throughout 
of New 


exclusively in providing a real estate 


the State 


title service. 





To attorneys it offers a prompt, 
competent and cooperative service 
examining, insuring and closing titles. 


Largest title plants in New Jersey 


11 SO. CHANCERY LANE, TRENTON 


is engaged 


Jersey 


in 





| New Jersey REALTY 
| TITLE INSURANCE CO. 
|| 830 BROAD ST. « NEWARK, N. J. 
| Trenton Office 



























Page Four NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 7, 1944 





67 N. J. L. J. Index Pa, 














4 : , wes | There appears below an- 
New Jersey Caw Jourrtal other discussion submitted 
\ stablished 1878 on behalf of the New Jersey | | Important National Groups Out- 


Member of “usurt and Commercial Newspaper Syndicate State Bar Association Com- side Legal Profession Have 
mittee on Federal and State Made Position Known 


ALFRED C. CLAPP, Editor Taxation. 





































































Washington, (CCNS) — When 


NTRIBUTIN ARD oe ° hearings begin on the McCar- 

Robert Carey. Pe ws i +h Newark Taxability of Annuity ran - Sumners administrative 

Michael N. Chanalis, Newark A. Warren Littman, Newark Contracts procedure bill, important na- 

— H. Cohn, Newark Ralph E. Lum, Newark . saepaidiadaaes tional organizations outside the 
illiam W. Evans, Paterson M. Lester Lynch, Jersey City By William A. Mo legal profession will be counted 

Forster W. Freeman, Paterson Albert A. F. McGee, Atlantic City . = See : 

L. Stanley Ford, Hackensack Edward E. Mishell, Maplewood Member of Federal Tax among the supporters of the 





Israel B. Greene, Newark Jacob L. Newman, Newark Committee measure. 
Joseph Harrison, Newark Julius Sklar, Camden In this state. within the . This is evident from a check 
- tmis § ° n past . . ec 
3 gt ee yoo See ha Una > =e several years, renewed emphasis|0n the positions already taken 
David M. Klausner, Jersey City has been placed upon the taxa-| by some of these organizations, 
peundennioieh tion of transfers of property by| either flatly endorsing the Mc 
Published every Thursday by the means of annuity contracts. The} Carran - Sumners proposal or 


NEW JERSEY LAW JOURNAL PUBLISHING CO., increasing volume of estate as-| Stating principles closely in ac- 
24 Edison Place, Newark 2, N. J. sets passing by this method of|cord with those ehmbodied in 


Mitchell 2-0075 transfer is probably attributable] the bill. 


ee to two important factors: First, Labor Takes Stand 
oe... the need for sound investments, Among organizations which 
Sateced ot Best Olen, Moweshh, 18, 3. on Besend Clam Mate, during the economic depression,| have endorsed the bill itself is 
Under an Act of Congress of March 3, 1879 from the purchaser’s viewpoint|the American Federation of 
The New Jersey State Bar Association will not be responsible for anything and, second, the erroneous and] Labor. At a recent meeting of 
published in the New Jersey Law Journal unless credited. mistaken impression conveyed that body’s executive committee, 





by the purveyor of the tru- fill n shing i 

OFFICIAL PUBLICATION FOR NEWS AND NOTICES OF THE 7 re Se ee ee ee oe 
NEW JERSEY STATE BAR ASSOCIATION ment that such contracts are|the legislative committee, and 

legal evasions of the inheritance| Judge Joseph A. Padway, gener- 
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time has now elapsed wherein] appear before the congressional 
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turing and the issue of taxabil-| legislation 

We are very happy this week to do honor to one who on Friday Jjity is raised. It is to dispel the Position of the United States 
last, December First, completed twenty-five years of service in the Jjillusion of the _ untaxability] Chamber of Commerce was ex- 
Court of Chancery of New Jersey, one who has done much honor |thereof with which we are here] plained in a recent issue of Na- 
to his state. In the three departments of our State government |concerned tion’s Business, which first dis- 
has he distinguished himself, having been not only Vice Chancellor,| It woulc ype } f yn- issed the necessity for legisla- 
but Governor, Assemblyman, Senator and President of the Senate | may be ded ) é to regularize pi aie ir 
But it is for his accomplishments on the bench that the bar offers |general and main groups, i. the sprawling federal sieaiiiinn 
its chief felicitations. Possessed of a sense of integrity which might] A Refund Annuiti | t e age é and the laid 
be held up as a standard for every judge in the land, a lawyer of} B Joint Annuitv and Sinel la n lin 
outstanding competence, dignity and courtesy, an able practical | premium Life In f } Su g The 
trial judge with a remarkably acute memory and yuick mind C. Survivorsh An) i | should provide for 
with all his 77 years—the bar salutes him; and wishes him maz While the m 3 rity of the i | Principles Are Stated 
more years of vigor and the state many moreé istics aioe : ‘ ee 1. Information to the publi 
his hands a ed sale er eed rocedure to be followed 
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One subject not touched 
ship of the members of the bar to the p1 M l i, therefore, entitied | (Ne! and t ross-examin e those © 
fessional forbears, with due regard for the standi heir |} exempt 5 given to that Class Ol/ nearing against one. Adminis- 
profession, were adamant on the matter of relationshi ith the jel erty. The seen resuit AS 
members of the fourth estate. They took the ; lute sil | s ¢ inde a ee ee 
that a lawyer's energies on behalf his client called for a polite ne impressio . a that th tllu a sk 
and firm direction toward the court and in the court but not with | — ee aa) be a ne weer 
the general public. There are some aspects of that course of con- zal -— se: per ol ence 1 medical examina = 
duct that will recommend themselves to us over the generations. | als. To close this loophole in-| tion = ee " —— ne 
Probably the most prized phase of professional life is its dignity., S¥™amce companies are co-oper-! ant elements e determina- 
If dignity is to be-served in the present day and if the profession ating h the Bure xy sup- hat the contract did no 
is to avoid the hostile animadversion of the public, it w | P's ng, at the death of the in- constitute an insurance policy. 
well that some emphatic rules be adopted by which the rights of| SUred. pertinent provisions of} In Bank of New York v. Kelly, 
the press and the rights of members of the bar may be harmonized | the contract. This data, tog. — + 135 N. J. Eq. 418, the transaction 

ly ith ir f }\ distinguished by ssu- 

We are alluding to two extremes: The extreme by which an| the ofas dremiu fe in- 
advocate refuses to say one word on behalf of his client although] cl ce conjunction 
the press be sensational in its treatment of that cli s rights] a the contract (see 
and the extreme by which the lawyer rushes into print with blatant above he Prerogative 
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defenses of his client on an issue untried in our co 
a dangerous tendency to make thinly-veiled charges and 
tions against respected citizens who have no recourse but t 
themselves in the public prints—at least until the char 
is fully and openly aired. Just where does the 
professional stand in this modern atmosphere? 
followed religiously the old-time concept of quiet 
expose his client to such a wave of prejudice on the part 

ind public as to make almost impossible a fair and judiciously-| Martin, 129 N. J. Eq. 186, 18 Atl 
conducted trial. On the other hand, the press too, by an exercise] Rep. (2d) 45; affd, 127 N. J. Law |: 
of simple restraint might well avoid precipitating a host of rumors| 468, 23 Atl. Rep. (d) 284; affd, | the 
and speculations that lead the legal representative of that citizen} 129 N. J. Law 127, 28 Atl. Rep 
to veritably fight the windmills by statements in the public } 
It is indeed a difficult problem but one that is trul 
indicated by recent instances in which lawyers have loudly pro- 
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point), sub nom, Central Han- | none of these contracts is iz 

over Bank and Trust Co. v. Kelly,|ance. The ty in cases in 

claimed their faith and belief in the cause of their respective | 319 U. S. 94; wherein a transfer that jurisdiction are Helvering v. 

clients—interviews that, undoubtediy, caused one side or the other| Under an annuity contract, de-|Le Gierse, 312 U.S. 531, and Kel- 

to rush back into print in order to express their versions of the| scribed — ert above, bon bo v. Commissioner, 312 U. 5. 
rights and responsibilities of the opposition. | brought under judicial scrutiny. | 543 

| The Court of Errors and Appeals It would, therefore, seem that 

The simplicity of a dignified utterance of a representative of | affirmed the taxability of the|annuity contracts, no matter 
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the Government recently when asked to comment on a case pend- transfer under the contract|how disguised and where the 

ng before the Federal Grand Jury is one which suggests itself to upon the ground that the pro-/consideration is the donor’s, are 

us as a beacon light: “The matter is receiving the attention of our| ceeds of the instrument were not |subject to the provisions of 

office; there is no further comment.” insurance, but an investment of |death tax acts and will be so 
A. Warren Littman the decedent’s funds. It was also! regarded by the courts. 
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1 of Doing Business 
: Charles J. Siegel, Di- 
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rance Problems In- 


Samuel J. Foosaner, 
Newark, N. J., Chair- 
mittee on Federal and 

te 


xation of the N. J. Stat 


iation. 

15, 1944 (Fri. Eve.) 
ted Improvements in 
ax Structure for Post- 


’ 





Dr. Harley L. Lutz, 


! of Finance, Princeton 


) TRY ON HAT FOUND AT SCENE OF THE CRIME 


olis, Md., (CCNS) — Re- 
he defendant in a crim- 


Stand in his own behalf and un- 
der cross-examination, and over 
his objection, to try on the hat 
“amounted to a clear case of 
testimonial compulsion and con- 
stituted reversible error,” the 
Court of Appeals held. (Allen v. 
State). 


Disregard Of States’ Rights 
Is Deplored 


Duplication of Functions and 
Short-Circuiting of State 
Governments Is Hit 


Omaha, Neb., (CCNS)—Great- 
er recognition of states’ rights 
in the postwar period was urged 
in resolutions adopted by the 
National Association of Attor- 
neys General at the closing ses- 
sion of its annual conference 
here. 

“There has been an increasing 
tendency on the part of a num- 
ber of federal agencies,” one res- 
olution asserted, “to create large 
organizations for the direct ad- 
ministration of government ser- 








river develop- 
it urged upon Congress “the 
adoption of a policy recognizing 
interests and rights of the 
states in water utilization and 
n the watersheds with- 
r respective boundaries.” 
In one of the addresses during 
e sion, California Attorney 
1eral Robert W. Kenny sug- 
gested that the office of attorney 
general in the various states be 
made a career post, free of par- 
tisan politics. 
John M. Rankin of Iowa was 
elected president of the associa- 
succeeding Francis A. Pal- 
lotti of Connecticut. Greek L. 
Rice of Mississippi was named 
vice president. Walter R. John- 
son of Nebraska was elected to 
the executive committee, while 
William C. Walsh of Maryland 
and A. B. Mitchell of Kansas 
were reelected to the executive 


A resolution on 


ment 
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Proposed New Criminal 


Rules Win Approval 


Charleston, W. Va.,,(CCNS) — 
In an address here before the 
Charleston Bar Association, Fed- 
eral District Court Judge Harry 
E. Watkins described the pro- 
posed new federal criminal rules 
as one of the most striking de- 
velopments in legal reform in 
the last half century. 

Besides simplifying the pro- 
cedure for administering justice, 
he said, they also provide for 
uniformity with regard to rules 
of evidence. 

Drafted by a committee nam- 
ed by the U. S. Supreme Court, 
the new rules will become law if 
submitted to Congress the open- 
ing day of a session and if not 
rejected during the _ session. 
Specific affirmative action by 
Congress is not required. 

Glad Profession Began It 

Judge Watkins said he found 
the fact that the reform pro- 
posal originated with the Amer- 
ican jurist without the applica- 
tion of public pressure ‘augur- 
ed well.” 

“At the present time,” he ex- 





vices, which organizations in ef-|Plained, “rules of evidence in 
fect duplicate state and local |federal courts are determined 
agencies already rendering many | both by federal law and by the 
of the same services, thereby |State law prevailing in the dis- 
wasting money and creating |trict in which the accused is be- 
confusion; and in many cases |!ng tried. 
short-circuiting state govern- It would be a sad thing, in- 
ments in their administration of |deed, to have an individual ac- 
necessary functions. The states|quitted of a charge in one dis- 
and local governments are well|trict while another was being 
ible to render many of the ser- |convicted of the same charge on 
ces question and to finan the basis of identical evidence 
their ure h activities |in another district, simply be- 
U ° a change lis trend | Cause a difference in rules of 
solu declared ut | evidence 
rnm ul AIC IE and p p= I Judge W Ki 1id the nev 
ld be developed co- |Trui present a noteworthy el- 
wr ‘odify criminal procedure 
C do Va tl he ex- 
rnm d par- nt “heterogeneous mass 
finan is imm late Particular Reforms Noted 
n and dire of such| A me of the specific re- 
ve ims sl d be posed by the commit- 
nd ? id | te ned lowing 
viits ,- | Pe ssion to us ummons 
ld be g 1 b- tead of a warr e op- 
rdin f covernme f the attorney for the gov- 
C oi Ires were urged nel provision for issu ance 
in an : resolut o enact a/0! @ Warrant executable any- 
nif tate nautic de- ao ae ae —— of 
partment ac d a re ised uni- | for P pre ln ~~ 128 pig 
form airports act which have|~. ‘ fendant accused of a 
been prepared by the National | crime other than a capital of- 
Association of State Aviatic fense to waive grand jury pro- 
Officials cedure and be arraigned on an 
. information filed by the govern- 
“It is apparent froin an eX-| pent ° 
amination of proposed legisla- , 
= Bye + ee the He also called attention to 
gia Pha? ts pa a __| Provisions for a simple indict- 
resolution warned, “that unless} ment as opposed to the present 
appr priate legisiation is enact- complex and “verbose” type, for 
ed by the several states it will be} pre-trial conferences in crim- 
argued that all aeronautical ac- inal cases at the option af tos 
ete should be placed under} defendant and for trial of the 
ee Cen defendant the district in 


which he is arrested by agree- 
ment of the prosecutors of the 


districts involved. 


Elected to Low fess Before 
He Passed Bar 


Springfield, Ill., (CCNS)—Jos- 
eph C. Munch, of Sullivan, was 
elected State’s Attorney of Moul- 
trie county before he knew he 
had passed the Bar examination. 
He took the test in October, was 
elected in November, and has 
just now received word that he 
Was successful in the examina- 
tion. 
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The Committee on Federal 
Civil Procedure, of which Mr. 
Nathan April is Chairman, will 
hold a conference on Proposals 
to United States Supreme Court 
for Amendments to the Federal 
Rules of Civil Procedure. on 
Monday, December 11th, 1944 at 
4 P.M. in Room 110 of the Fed- 


New Withholding Tax 


The revised rates for with- 
holding income tax from wages, 
provided by the Individual In- 
come Tax Act of 1944, apply to 
all wages paid by an employer to 
his employees on and after Jan- 
uary 1, 1945, regardless of when 
the wages were earned, John E. 
Manning, Collector of Internal 
Revenue, explained today. 

Under the new law, for exam- 
ple, any wages earned in Decem- 
ber, but not paid to the em- 
ployee until January 1 or later, 
are subject to the new with- 
holding rates. 

On the average, about the 
same amount of tax will be 
withheld under the new rates as 
was withheld under the old 
rates. However, since the rates 
were revised to adjust each em- 
ployee’s withholding more close- 
ly to his annual income tax, in 
individual cases the withholding 
may be either more or less than 








before. 
Collector Manning further ex- 
plained that the Withholding 


Form W-2 (Rev.), for 
given by employers to 


Receipt, 
1944 to be 


all employees by January 31, 
1945, must show all wages act- 
ually paid during 1944, together 
with the amount of income tax 
withheld during the calendar 
year 

If any wage earned in De- 
ember are not paid to the em- 
ployee til January 1, or later, 
uch wages must not be included 
yn the 1944 Withholding Receipt 


he said. Inasmuch as practically 
all earners who 
these Receipts as their 1944 re- 
turns file returns on the basis of 
income received during the year, 
inclusion in the Receipt of anv 
wages not actually paid in 1944 
would result in incorrect re- 
turns. 


wage 


may use 





CONFERENCE ON PROPOSALS TO U. S. SUPREME 
COURT FOR AMENDMENTS TO THE FEDERAL 
RULES OF CIVIL PROCEDURE 


eral Courthouse, Foley Square, 
New York City. 

The conference will be held 
under the auspices of the Feder- 
al Bar Association of New York, 
New Jersey and Connecticut. At 
the conference the porposals of 
the Advisory Committee will be 
reviewed and recommendations 
will be offered. Special reference 
will be made to: 

Examinations Before Trial 
Pre-trial Conferences 
In both of the above the Rules 
are capable of substantial im- 
provements. An open forum will 
follow. 

The Advisory Committee 
which drafted the Federal Rules 
of Civil Procedure has been re- 
quested by the Supreme Court 
to consider and propose amend- 
ments to those Rules. The Com- 
mittee has circulated a draft of 
these proposed amendments 
among the Bar and the Judic- 
iary and has requested from bar 
associations and individual prac- 
titioners a statement of their re- 
actions to these proposals. All 
suggestions must be in Wash- 
ington by December 15th. 

Members of the Bar are in- 
vited to attend. Tickets of ad- 
mission may be obtained from 
the following New Jersey Com- 
mittee members: 

George Furst, 60 Park Pl., Nwk. 

Fred Herrigel, Jr., 1060 Broad 


Street, Newark. 
Barney Larkey, 11 Commerce 
Street, Newark. 


and from the 
Federal Bar 
Broadway, 


Association, 29 


a Po oe 
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MEXICAN LAWYER 


Registered with Meaican Conaulate 


LORENZO J. ROEL 


149 BROADWAY, NEW YORE 
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| MEXICAN ATTORNEY 


Registered with Meaican Consulate 
Graduate U. 8. Law A&choel 
Meawican Immigration Canes 


Luis Rojas de la Torre 


5@ East 42nd Street, N. Y. 
MUrray Hill 2-67%6 
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Pe | oy) tatement of “Policy 


Se Fipetity Union Trust Company 

has long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 


FIDELITY UNION  , 
TRUST COMPANY 
Newark .. . East Orange 
... NEW JERSEY... 
MEMBER FEDERAL DEPOSIT INSURANCE conrosaTion 
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CHANCERY NOTICE 


CHANCERY NOTICE 





IN CHANCERY OF NDW JERSEY 

To Robert Simpso 1 Kobert Simpsor 
ani his cestuis qu trustent Frederick J 
Maywald and Eleanor A. Maywaid, his wife 
and their heirs, devisees 
sentatives, and thei 
devisees, executors, admin 


uss successors in 
est iknow Alina 
ar irs, devisees 





+) virtue of an order of th 
Chancery of New Jersey, made n ~ dat 
aereof, in a cause wherein Wallace Building 
and Loan Association of Newark, N. J is 
complainant, and Robert Simpson and Rebert 
Simpson and his cestuis que trustent, Fred 
erick J. Maywald and Eleanor A. Maywald, 
his wife, and others are defe you ar 
required to appear and an f 
















bill of 
said complainant on or before the Sth day 
of January, next, or the said bill will be 
taken as confessed against you 

The said bil? is filed to settle and quiet 
the title of the said Wallace Building and 
Loan Association of Newark, N. J. to cer 
tain lands and premises, more particularly 
described as follows 

All those certain tracts or parcels of land 
and premises situate, lying and being in the 
Town of Nutley, County of Essex and Stat 
of New Jersey 

FIRST TRACT: BEGINNING in the south 


easterly line of Passaic Avenue at a point 
therein distant fifty-nine feet and twenty 


one-hundredths of a foot southwesteriy 
from the southwesterly line of Robert 


Street thence running South forty-six 
degrees twenty-two minutes East o 
hundred feet; thence south forty-thre 


degrees thirty-eight minutes West forty 
feet thence North r 

ty two minutes We 
the southeasterly 
thence running along 
three degrees thirty-ei 
forty feet to the 
GINNING, 
SECOND TRAC 





BEGINNING it the 


southeasterly line of Passa Avenue at 
a point therein distant nety-nine feet 
and twenty one-hundredths of a foot soutt 
westerly from the southwesterly line of 


Robert Street; thence running so 
six degrees twenty-two minutes 
hundred feet; thence south forty 
grees thirty-eight minutes West f 
thence North forty-six degrees twer 
minutes West one hundred fee 
southeasterly line of Passaik Avenue 
thence running along the same North 
forty-three iegrees thirty-eight 
East forty feet to the point and pla 
BDGINNING 

Being lots 57, 58, 59 ewnd 60 as how 
on Map of Yountacah Manor situated 
Nutley, N. J. made by Sym ‘ 

Civil Engineers and Surveyo Nutley 
N. J., dated December 192 and revised 
September, 192 

And you, 
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Simpson and his { tent. | i 
erick J. Maywak i 4. Maywa 
his wife, and their |} r dev and 
sonal representatives und t t r any 
their heirs levine 
trator grant assig —_ 
right, tit r t 
claimant t t i 
devises anid 
tl ra t} 
to ad 
mad ! t 
t nid 
t t 
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<F ne other | 
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HOLAS GYARFI 
ally i 





ally ar as 
h Gyarfus ¢ 
the said JOHN GYARFUS, a 
GYARFUS, his wife, and 
md MKS JOSEPH 
i LIZABETH 


rder th ( 














wark 


GYARFUS 
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GEOR i SPR, S 
Harry Teit s 
Nov. 16, 2 D 7 $25.62 
SURROGATE’S NOTICE 
Estat BI 
sed 
HOFFMANN 
sseX t s day 
the undersigned 
ceased, not 
«said deceased, 
unGr oath eir 
demnds against tl ‘ of said deceased 
withy six months fr s dat r they 
will w forever barred from prosecuting or 
recoveiing the same against the subscriber 
RAYMOND B. STILES 
LEO GOLD, Proctor 
17 Clintn Place 
Newark, N, J 
L.J.—Nov. 16, 23, 30, Dee. 7, 14 
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SMITH & SLINGERLAND, Proctors 
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Nov. 16, 23, 30, De i oe 
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by iaw 
TESTIMONY WHERE 
e hereto set my hand 
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re < . 
JENNIE H SMITH 
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Federal Procedure 


SHERIFF’S SALE 








Chancery A-2) 























uFF'S SALE—In Chancery of New (Continued from page 3) 
. = Bs Sox. |the law. We know that there is 
t ee Sey hes “la great and grave distinction 
‘ ter’ |between legal and moral justice. 
If there is to be a line of demar- 
7s. I cation, it should be a shadowy 
ies and almost invisible one. Some 
; of the strict disciplinarians 
hy : among judges have insisted 
= me, qistant 150. feet * |that every i be dotted and every 
: =e eS t be crossed. It is in disregard of 
' B mit its true function and duty for a 
e ae court to visit injustice in this 
rs c et Be. 2. manner upon litigants because 
ry he northwes of the mistakes and errors of 
+ their attorneys. If by amend- 
ment of the pleadings, the par- 
“ ties can be informed of the is- 
& Hom 4-lsues without great prejudice — 
a A Fy Fs ,f {and prejudice rarely exists in 
200 feet from, the ints ion }such instances—the amendment 
rr (now Sandford should be permitted so as to ac- 


Pg de cord to the litigants a full and 
fair opportunity to present the 
issues to the court—and all of 
the issues of the controversy at 
the same time—so that a full 
measure of justice can be done. 
The Rules governing federal 
procedure, as well as the legisla- 
tive enactments covering that of 
New York state, pronounce that 
there is but one form of action, 
implying or asserting that the 
old distinctions between actions 
at law suits in equity have been 
abolished.” But this is far from 
true and is misleading to anyone 
7 SR iy Ae te not versed in the decisions pre- 
\TE OF DISSOLUI serving many of the traditional 
| differences. The ri: 











uy 
Vv 





ght to trial by 





|} jury in a civil case still depends 
! he action is one 
ee 6=—Cl (<i‘éw was cognizable 





common law or 


lit in equity Where a 


tion at 
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GATE’S NOTICES |parent that the duplication of 
=| tn >» tri saving 
; d- . | considerable and 
eat f wu ty iltigants, n 





parties are 


which 
Rule 2 appears illusory is in the 
of the so-called doc- 
trine of forum non conveniens. I 


Still another way in 


application 


occasion to consider this 
matter only recently in the case 
sd tof Sacco v. Baltimore & Ohio 
Surrogate of the Co nty ef | Railroad Co.* and I found that 


had 
naa 




















Exe 8 aiv while the doctrine is theoretic- 
r rea f e s141i ati yy iTIricen) 
a ; . a qualification on jurisdic- 
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tion, it has not been applied to 
any common law action com- 


menced in the federal court. 
Jurisdiction has been denied in 
cases of an equitable nature, 
formerly called suits in equity, 
but no discretion exists in a 
court to decline jurisdiction in 
an action at law where it is con- 
ferred by a statute which cre- 
ates the cause of action. 

The evils of this condition 
were glaringly apparent in the 
Sacco case. A railroad employee, 
a resident of Pennsylvania, was 
injured in Pennsylvania but 
brought action in the Eastern 
District of New York under au- 
thority of Section 6 of the Fed- 
eral Employers’ Liability Act,” 
which confers jurisdiction of 
such an action upon the court 
in any district where the de- 
fendant is doing business.” De- 
spite the compelling facts that 
some twenty railroad employees 
would have to be transported 
over 500 miles, that their ab- 
sence from work for the dura- 
tion of the trial would seriously 
impede the war commerce in 
which the defendant was en- 
gaged, that they would occupy 
travel and hotel facilities sorely 
needed for military personnel. I 
was nevertheless bound to rule 
that the plaintiff could come to 
New York and seek relief here 
even though he could just as 
have commenced the ac- 
the district court at 
h, a few miles from the 
and served the defend- 
ant there. With the inevitability 
injuries ac- 


companying the hiring of less 


readily 


tion 





of more personal 


xperienced labor due to the war 
e, this pra ‘tice will prob- 


bly increase. It would be en- 


f ) N¢é Y 
C C New Y 
in Cz 
C c did sine 
e. In World War I 
I Ge era T ri - 
ndi - 
A t | > 
he period ‘ 
opera yn had IE 
93 4 


the plaintiff resided or the 
cident occurred If the com- 





n le efficiency attained by 
the railroads in this war will be 
seriously affected by the con- 

lance of the practice of 


ging lawsuits far distant 
the scene of the accident, 
Congress should withdraw its 
granted privilege or confer upon 
the courts the discretion to de- 
cline jurisdiction where the 
plaintiff will not be prejudiced 
thereby and savings of time and 
money to the defendant and the 
court can be realized. 

It is hardly necessary to stress 
the importance of the full and 
adequate preparation by lawyers 
for the t of all cases. The 
lawyer who prepares his case in 
the courtroom is at a great dis- 
advantage. Some lawyers, who 
do nothing but trial work and are 
called in by other lawyers to act 


inl 
Tlal 


- ty & R. ¢ T 
S 982 TS - M 
M g 1 < I S 7) 
‘ s 15: A ( 
e 6 
26 $5 USCA 51-60 
7. #8 ( $h 
USCA fh 
; } 
t ght tr + t T 
= ~ of t 
t} } » 1 th 
a r I th 1 
loing busir at t t 
M4 act 
28 s G r Order 18 f 
Alabama V R Co. Vv Jour 257 
8. 111 











Supreme and U. 8S. District 
JUDGMENT SEARCHING 


AND ABSTRACTING 
ALL TRENTON SERVICES 


W. Coe McKeeby 


24 Branford Place, Newark, N. J. 
Tel. MArket 3-4232 - 4233 








as trial counsel, rush from one 
case to another and do not have 
time adequately to prepare for 
each trial. It must be borne in 
mind that the court is endeav- 
oring to do moral justice be- 


tween the parties and its ac- 
complishment is generally de- 
pendent upon the factual situa- 
tion; the facts win or lose a vast 
majority of the lawsuits. I have 
seen instances when trial coun- 
sel, unfamiliar with the facts, 
have lost the case when it could 
probably have been won by a 
younger lawyer, the attorney of 
record, who was conversant with 
all the factual details and who 
had prepared the law. Of course, 
competent trial counsel may be 
of invaluable aid but young 
lawyers should have no hesit- 
ancy in trying their own cases. 

I should like to urge upon you 
the advisability of submitting a 
trial brief to the court in every 
case. Lawyers make the mistake 
of assuming that the judge 
knows all the law, which I can 
assure you, as you all know, is a 
violent assumption. It should be 
remembered that a judge sit- 
ting in trial term must neces- 
sarily often decide questions of 
law on the spur of the moment 
and without the thoughtful and 
careful consideration which an 
appellate tribunal has an oppor- 
tunity to give to its decisions. 
Not only will the preparation of 
the trial brief formulate a clear 
concept of the facts in the mind 
of the attorney but he will be 
informed on anticipated points 
of law and in a position to make 
his view persuasive to the court. 
A case comes to mind in which 


plaintiff's attorney argued a 





point of law without having 
prepared himself on the subject- 
matter. I asked him if he had 
' authoritie to sustain hi 
entio. ) he replied 
We You H ) Nn A ¢ - 
ry I ed, “It may he 
€ l€ < ) ou 
yu I wo 
f ry mu I 
) le library to-nig 
eck on this law which you re- 


gard as so elementary.” The fol- 
ito my 


crestfallen 


lowing morning he came it 
chambers a little bit 
with hi id admitted 
that the decisions revealed him 
in error. I consoled him that we 
judges also make errors but he 
was wiser for having had the ex- 


S aaversary al 


perience of learning what the 
preparation of a trial brief 
would have accomplished. 





(Continued in next issue) 





Bankruptcies 


DAVIS, Samuel Jefferson (Foreman (ar- 
penter) 70 Warrington Pl, E. Oo vol, 
tiab. = $17,300.; assets $10,150 refr. 


Schenck; so.r. L. Selentriend; 12-1 
DEL GAUDIO, Nicholas, i 
& t/a Leeds & Co, (T 
Trenton; vol; _liab. 
Weelans; Soir. Louis B. Levine; 11-28. 
ENGERS, Charles Henry, a/k/a Fred Pngers 
(Podsuer & Bulfer) 252 Springfield Ave., 
Newark; vol; liab. $1,793.61; assets $3,- 
751; Refr. Schenck; Solr. Kalman Fried- 
man; 11-25 


ESTELL, Lawrence (Laborer) Wantage 
Township, Sussex County,  . . & 
Add., Unionville, N. Y¥ vol liab. &2, 


231.95; assets $525: Refr. Schenck; Solr, 
Mackerly & Friedman; 12-4. 

GOLDSTEIN, Hyman (Salesman) 116 Lang- 
ford St., Asbury Vark vol: liab, &5,- 
660.08; assets $25; Refer 
Nelson Erlich; 11-24. 

John William Davis (Publishing) 
272 Van Winkle PI., Rutherford; vol; 
liab. $23,768.21; assets $40; Refr. 
Schenck; Solr. Feder & Rinzler; 12-2 

GREENBERG, Meyer (Butcher) 213 Monroe 
St., Passaic; vol; liab. $3,116.87; assets 
$300 ; Solr. Louis Adler; 
11-28. 

0, Joseph A. (Laborer & Pipefitter) 
Winfield Ave., J. C.; vol; liab. $10,- 
176: assets $1,200; Refr. Schenck; Solr. 
Stephen Mongiello; 11-30. 

MeCADPRNO, Frank 8S., ind. & t/a MaCaerns 
Casting Co. (Foundry Foreman) 441 Pros- 
pect St., > O.; vol; liab. $6,987.54; 
assets $13,000; Refr Schenck; Solr, 
Harold I. Kaplan; 11-25. 

MORGAN, William (Laborer) 407 Marshall 






Weelans 


Soir, 


Refr, Schenck; 





St., Paterson; vol; liab. $398; assets 
$460; Refr Schenck; Solr. Coven & 
Smith; 11-23, 

MUNDKINK, August (Maintenance Man) 
666 Clarkson Ave., Elizabeth; vol; liab. 
$1,879.88; assets $768.05; Refr. Weelans; 
Solr, Nicholas S. Rago; 11-22 

ROSS, Alice Van M., (Housewife) Indian 
Hollow, Red Sunk: vol; liab. $9,904; 
assets $100; Refr. Weelans; Solr. Morris 


Spritzer; 12-2 


ROSS, Millard Fillmore (Farmer) Indian 
Hollow, Red Bank vol; Jiab. $64,945; 
Weelans; Solr. Morris 


assets $100 tefr 
Spritzer; 12-2 

SCUDDER, James Barley (Salesman) 261 
Clark St Newark; vol; liab. $11,381.11 








assets $75; Refr Schenck r. Samuel 
F. Penza; 12-1. 

UBHAUS, Fred A. (Printing Pressman) 862 
Springtield Ave., — Irvington vol;  liab 
$6,995; assets $5,858; Refr Schenck ; 
Solr. Meyer M. Semel; 12-1. 


(Solicitor & Salesman) 
Roselle vol; liab 
Weelans ; 


WRHINER, Nathan 
1201 St. George Ave., 
$22,194.43; asests $125 Refr 
Solr. Julius Feinberg 11-24 








Five Indiana Towns Are 
Without Lawyer 


Indianapolis, Ind., (CCNS) — 
Five Indiana towns of more than 
1,500 population were found in 
check-up to have no 
in the active prac- 


a recent 
lawyers at all 


tice. These communities are 
Clarksville, East Gary, Moores- 
ville, West Lafayette and West 


Terre Haute 


The survey found 13 per cent 
the Indianapolis active Bar 
is in public office and a lke per- 
centage of the State Bar is in 
nil \ rvice 
Personal 
The War Department has an- 


nounced the promotion of 2d 
Lt. William Furst to the 
of Ist Lt. Lt. Furst is serving in 
the Medical Administrative 
Corps, and is presently stationed 
at the Hampton Roads Port of 
Embarkation Station Hospital at 


grade 


Kecoughtan, Virginia. He is as- 
signed the duties of Personnel 
Adjutant, and also serves in 
other capacities, among them 
being Trial Judge Advocate, 


Legal Assistance Officer and Per- 
sonal Affairs Officer. 








AN APPRAISAL— 


Is More Than a “Piece of Paper” 


Any layman can glance at a property and write on a piece of 
paper his guess as to its value. 
investors owe it to themselves and their clients to investigate 
the background of the appraisers they employ. 


Institutions, trustees and 











Tel. BAyonne 3-5373 


Seymour Agency, Inc. 
REALTORS 
9 West 8th St., Bayonne, N. J. 
GEORGE SEYMOUR 
Member Amertcan Inatitute 





Jacobson & Goldfarb 


REALTOR 
SPECIAL APPRAISAL SERVIOB 
MORRIS GOLDFARB 
Member: American Institute of Real 
Estate Apprateere 


265 Madison Av., Perth Amboy 








Tel. P.A. 4-4444 

















Specialists 





LAW PRINTERS 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, VN. J. 
| TELEPHONE MARKET 3-4994 
' 
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ATLANTIC COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Trials until December 21st 
Motions—Every Friday at 10:30 
A. M. at Circuit Court Room. 


BERGEN COUNTY 
Supreme and Circuit 
Hon. J. Wallace Leyden 
High number reached in call 
—145. 
Common Pleas 
Not sitting. 


BURLINGTON COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 
Motions—Every Friday at 10:00 
A. M. at Court House Annex, 
Camden. 
Common Pleas 
Hon. Charles A. Rigg 
Motions Every Thursday 
10:00 A. M. 


at 


CAMDEN COUNTY 
Supreme & Circuit 
Hon. Samuel M. Shay 
High number reached 
Supreme 118 
Circuit, 24 
Motions every Friday 
Common Pleas 
Hon. Bartholomew A. Sheehan 
High number reached: 17. 
Motions every Friday. 


CAPE MAY COUNTY 
Supreme and Circuit 
Hon. Albert E. Burling 
Motions—Every Friday at 10:30 
A. M. at Circuit Court Room, 
Guarantee Trust Bldg., Atlan- 
tic City. 


Common Pleas 
Hon. French B. Loveland 
Motions—-Every Wednesday at 
Cape May Court House 
CUMBERLAND COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 
Motions—Every Friday, 10 A. M 


at Camden Court House Annex 
Trials have been conc 
this term 








APPRAISALS FURNISHED ... 
for Estates on Listed and 
unlisted Stocks and Bonds 


Cc. D. ROBBINS & CO. 
810 Broad St., Newark 2, N. J. 


Telephone MArket 3-2740 


COURT NOTES | 


Common Pleas 
Hon. Solve Tuso 
Motions—Every Friday, 
at Court House, Bridgeton. 
High number reached—15. 





10 A. M. 


ESSEX COUNTY 
Assignment Judge 
Hon. William A. Smith 
Acting Assistant Commissioner 
Anthony Gmeiner 
Supreme and Circuit 
High number reached 
Weekly call: 838 
Daily call: 789 
Common Pleas 
Hon. W. Stanley Naughright 
High number reached 





luded for | 











LICENSED FLizabeth 2-3359 
BONDED 2-464 


Hanus Detective Agency 
Suite 601-602 
1143 East Jersey Street 
Elizabeth, N. J. 





CHARLES HANUS, Princtpoi 





Weekly call: 210 
Daily call: 209 


GLOUCESTER COUNTY 
Supreme and Circuit 
Hon. Howard Eastwood 


Motions—Every Friday at 10:00 
A. M. at Court House Annex, 
Camden 


Common Pleas 
Hon. Elmer B. Woods 
Motions—Every Thursday. 


HUDSON COUNTY 
Supreme Court 
Hon. Henry FE. Ackerson 
High number reached 
Weekly call: 135 
Daily call: 116 
Motions—Every Friday 
Circuit Court 
| Hon. Thomas Brown 
High number reached 
Weekly call: 8 
Daily 
Motions 


call: 75 


Every Friday 





Common Pleas 

High number reached 

Weekly call: 9 

Dai 
MERCER COUNTY 

Supreme and Circuit 

| Hon. A. Dayton Oliphant 
High mber reached 

Wwe 
j Dail ill 
| Mot De 


Common Pleas 

| Hon. Frank S. Katzenbach Il 
| Not 
Motions 


| 


Sitting 

Every Frida 

| 

MIDDLESEX COUNTY 
|Hon. A. Dayton Oliphant 


| Term opens D le 
| Motions Decembe t Tren- 
| tor 
Common Pleas 
Hon. Klemmer Kalteissen 


iATr4+i 
Vi 


| ns—Every Friday 








—_—, __, 
*» s Por 


NEw 





EXPERT LAW PRINTERS 
We are ready to RUSH your BRIEFS 


Send or mail copy to New York office 
or call for messenger 


URT 


130 CEDAR STREET, NEW YORK 
REctor 2-2544 


DAY OR MIGHT 


Press... 


eRsety 











COMPLETE QUALITY CORPORATION OUTFITS 





Prices Subject 


Minute Book, Stock Certificates, Stock Transfer 
Ledger, Corporate Seal—Durable Box 


As above with Printed N. J. Minutes 
We pay postage 
to Change Without 


Notice 





305 Broadway 





CONTINENTAL STATIONERY CO., Inc. 
PRINTERS — ame 


New York 
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each month, regulation and maximum com- 4 
SPs a gras a pletion and Britain appearing to 
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preter a Strong international P = 
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